they take, ecolabeling programs share the goal of providing consumers with the information they need to make their purchases in accordance with their personal ethical views. 7 Consumers need assurance that these labels truly identify the products that they wish to buy. Understandable concerns about deception, fraud, and confusion have led to greater government regulation of the form and content of ecolabels. In particular, both industry and environmental groups have increasingly called for uniform federal standards as a way to protect both manufacturers and consumers. 8 A recent and controversial example is the federal government's decision to regulate the meaning of the term "organic" on food labels. The Department of Agriculture's proposed rule was heavily criticized for misunderstanding the nature of organic agriculture and was ultimately withdrawn?
In this Note, I argue that mandated uniformity is a poor regulatory policy for ethically based decisions, such as the choice to purchase organic food. "Organic" refers to a set of philosophical beliefs about our relationship with the environment, not merely to the physical characteristics of a product. Farmers and consumers, who grow or buy organic food for a variety of reasons, do not always agree on the best ways to implement their shared ethical commitments. Defining the precise "meaning" of organic through uniform regulations deprives these people of the right to make choices in harmony with their own beliefs.
Moreover, international trade law severely constrains the ability of governments to regulate products on the basis of their production methods. The Department of Agriculture's proposed organic rule likely violated free-trade agreements because it imposed unilateral, parochial restrictions on organic labeling. For these reasons, allowing heterogeneous definitions of organic may be superior to mandating a single, uniform definition.
If multiple standards are permitted, can they be policed effectively? I argue that kosher food, which must meet traditional Jewish legal requirements, provides a model for how heterogeneous standards can be maintained.'" Kosher, like organic, is a term that means different things to different people. To accommodate this pluralism, the religious Jewish community employs a sophisticated, privately driven labeling system to alert consumers to the kosher status of food. There is also an important role for public law enforcement in this regime, particularly trademark, mandatory disclosure, and fraud laws, and judicial enforcement of contracts. I conclude that the private-public hybrid" developed in the kosher market should serve as a model for organic food and other ethically based ecolabels. At the very least, government regulations should not prevent private organizations from setting higher standards or producers from advertising this fact.
Sections L.A and I.B introduce organic and kosher foods, and explain that both are largely defined by production methods rather than physical characteristics. That attribute is shared by ecolabels more generally, which Section LC briefly discusses. Sections II.A and II.B, respectively, describe government regulation of kosher and organic foods. Section II.C argues that some of these laws may violate international law, which does not generally allow distinctions to be made on the basis of production methods. Section IIU.A discusses the regulation of kosher food under a private-public hybrid model, and Section HLI.B considers whether a similar strategy could be applied to organic food. Part IV concludes that in both cases the market, not the government, should determine standards.
I. ETHICAL EATING: ORGANIC AND KOSHER FOODS
This Part explains the meaning of organic and kosher, and it argues that they share two important features. First, both are defined, at least in part, by the methods used to produce and process the food rather than the characteristics of the end product. Second, neither term admits of "a precise and universally acceptable definition." 2 Organic farmers disagree about what particular farming methods are appropriate; similarly, rabbis disagree about whether particular foods are kosher. This Part concludes with a brief discussion of ecolabels more generally and suggests that their basis-life cycle analysis-also exhibits these two features.
A. Organic Farming: An Ecological Ethic
Ask a savvy consumer about organic food, and chances are that she will talk about eliminating pesticides, fertilizers, and other chemical residues from the finished product. 3 Indeed, widespread skepticism about the efficacy of food safety regulations has spurred the demand for organic food.
14 The perception is that organic food contains less carcinogenic residue and is grown with more care than conventional products. 5 Although this may in fact be empirically true, 16 it is not analytically necessary. 7 Moreover, this definition of organic-as residue-free food- 17. Natural and artificial substances, which may pose health risks, are present in the soil and water that organic farmers use but are beyond their control. It is possible that a careful and fortunate conventional farmer could produce safer food than an organic farmer. See S. REP. No. 101-357, at 299-300 (1990), reprinted in 1990 U.S.C.C.A.N. 4656, 4953-54. However, the accepted requirement that a field be organically managed for at least three years before being certified, see 7 U.S.C. § 6504(2) (1994), may tend to lessen this possibility. Nevertheless, there is no accepted scientific evidence that organic food is compositionally different from conventionally produced food, see does not fully explain organic practices, many of which are rooted in a holistic ecological ethic encompassing the people, animals, plants, and land involved in food production." 8 Consumers choose to buy organic food for both health and ethical reasons. 9 As a result, organic food commands a substantial premium 20 due to market factors and higher costs of production.' In this country, organic farming has exploded into "one of the hottest megatrends in U.S. agribusiness," with annual sales in 1996 reaching $3.5 billion. 22 The industry has grown at a rate of twenty percent every year since 1990, ' and it is predicted to quadruple in size over the next decade. 24 [Vol. 108:2351
and consumers have created local, regional, and national organizations to foster education and cooperation.' In this Section, I will briefly describe some of the techniques for raising organic crops and livestock, situating them within a larger ecological philosophy. I will then discuss some of the disputes within the organic community about particular practices.
Organic Agriculture
The organic movement has arisen largely as a reaction against conventional faning.
2 6 Thus, in trying to define organic agriculture, it is useful to describe the salient characteristics of its conventional counterpart. Conventional agriculture relies heavily on chemical fertilizers and manure to restore the optimal chemical balance of the soil for particular crops.' These products allow the farmer to sustain yields at a higher level than would otherwise be achievable," but they have the potential to cause serious pollution problems. 2 9 Conventional practice also allows the use of chemical pesticides to control loss due to weeds, diseases, and animals. 3 There is an ecology to a small dairy herd that is permanently broken when herd size increases. The small dairy fanner spreads manure on fields that produce feed crops for the cows. Large dairies in California, Florida, and Texas feed grain hauled in from Nebraska, Iowa, and Ohio. The animal waste must be impounded or trucked out, but it is never returned to the fields where the feed grain was grown. The nutrient cycle is broken, and the nitrogen rich dairy waste becomes a pollution problem. PAUL B. THOMPSON, THE SPIRIT OF THE SOIL: AGRICULTURE AND ENVIRONMENTAL ETHICS 2 (1995). But see Youngberg & Buttel, supra note 12, at 175 (" [O]rganic farming is not precluded on farms that are relatively large by U.S. standards.").
See generally NANCY JACK TODD & JOHN TODD, BIOSHELTERS, OCEAN ARKS, CITY
FARMING: ECOLOGY AS THE BASIS OF DESIGN 135-56 (1984) (describing the evolution of farming from prehistory to the present, and situating organic practices within it). As a selfconscious alternative to conventional farming, it can be traced back to at least the early part of this law but remain controversial due to concerns about ecological 3 2 and human health effects, 33 as well as the evolution of resistant strains of pests.' The mainstream scientific and economic consensus is that in general, the benefits of these products-increased yield and lower food prices-outweigh their costs.
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The organic philosophy denies the dominant, instrumental view of nature that drives these practices. Its rhetoric often evokes romantic images of traditional, simple methods. 36 Most of its practices focus on achieving sustainability-not merely in the sense of a maximum sustainable yield but rather "ecologically sound, economically viable, socially just and humane." 37 These practices may in fact tend to minimize soil erosion and nutrient depletion, and they may therefore contribute to the long-term economic health of agriculture. 3 Yet the underlying objective of the organic farmer is not simply optimizing productivity, but rather living in harmony with the natural order. 39 41 Added chemicals may be unnecessary and unhealthy 4 -instrumental reasons to eliminate them in many cases-but they also damage the environment and disrupt natural life cycles4-externalities whose costs are only considered within an intrinsic, ethical framework. In the words of Peter Hoffman, "Organic food is not just about a product; it is a philosophy in which the process of production is as important as the-final result." ' This characterization is fairly abstract, but in the words of Secretary of Agriculture Dan Glickman, "[1f you ask people to actually sit down and define what organic means, you get all kinds of different answers." '45 Organic farming has often been defined in the negative-that is, by reference to what organic farmers do not do. 46 The United States Department of Agriculture defined organic farming rather expansively:
[A] production system which avoids or largely excludes the use of synthetically compounded fertilizers, pesticides, growth regulators, and livestock feed additives. To the maximum extent feasible, organic farming systems rely upon crop rotations, crop residues, animal manures, legumes, green manures, off-farm organic wastes, mechanical cultivation, mineral-bearing rocks, and aspects of biological pest control to maintain soil productivity and tilth, to supply plant nutrients, and to control insects, weeds, and other pests. 47 Others define "true" organic farming to exclude any use of synthetic and non-organically derived materials." The International Federation of Organic Agriculture Movements (IFOAM), a worldwide umbrella organization devoted to this issue, includes among the principal aims of organic farming "allow[ing] everyone involved in organic production and processing a quality of life conforming to the U.N. Human Rights Charter, to cover their basic needs and obtain an adequate return and satisfaction for their work, including a safe working environment" and "encourag [ing] Thus, the organic philosophy constitutes a "continuum of attitudes and practices" rather than a concrete platform susceptible to absolute defmition." Its practitioners do share, however, the goal of using natural processes to the greatest extent possible. For example, many use natural predators, resistant crops, and intercropping instead of chemical pesticides to prevent widespread damage from pests. 51 Rather than using synthetic fertilizers intensively, organic farmers compost 5 2 rotate crops, 53 plant cover crops, 4 and leave manure-both animal and green-on the fields to decompose instead of trucking it away or burning it These methods are designed to prevent rapid depletion of the soil's natural nutrients. Most organic farmers also try to preserve the soil structure by minimizing the amount of plowing they do. 
Organic Livestock
Similar conclusions can be drawn from a comparison of conventional and organic practices with respect to livestock. Here too, the trend in modem agribusiness facilities is toward intensive, assembly-line production.
5 ' Animals are generally confined to tiny cages and raised entirely in artificially controlled environments to maximize their size and productivity at the lowest cost 5 The squalor and barbarity of these operations has been well documented. 9 Intensive production increasingly requires the use of high doses of antibiotics to control disease' and 49. See hormones to stimulate growth. 61 Poultry are often debeaked, 62 and veal are so confined as to be physically unable to rotate their bodies. 63 Most often, these facilities cannot accommodate in an ecologically sound and productive manner the huge volume of animal waste produced. To ship the manure to the fields where the feed was grown is generally not economically feasible, so it often ends up as a pollution problem rather than a useful nutrient source. ' Organic livestock practice avoids gratuitously using artificial processes such as antibiotics, and it requires the use of organic feed. 6 ' It also emphasizes the importance of treating the animals humanely. 66 Cattle are allowed to graze, and poultry are raised free-range. Organic operations are often less specialized and are peripheral to an agricultural farm that can provide feed and recycle wastes. 67 As with crops, the organic philosophy dictates the use of processes that (potentially) affect the finished product in addition to those that simply comport with a broader ethic. 68
Disputes About Organic Practices
Given the uncertainty that surrounds the meaning of organic, it is not surprising that there are disagreements about the acceptability of particular practices. Indeed, many practices, not all mutually consistent, are presented under the organic or alternative agriculture banner.
One dispute concerns "natural" pesticides and fertilizers. While some are comfortable using these, particularly when other methods fail, others believe more firmly that only naturally occurring processes should be used. 69 Another difference arises over plowing and other soil-disrupting techniques. Plowing is seen in conventional settings as necessary to aerate 61. See SINGER, supra note 57, at 138 (describing the use of bovine growth hormones to increase cows' milk production).
62. See Mason, supra note 60, at 93. 63. See SINGER, supra note 57, at 130. 64. Cf. BERRY, supra note 36, at 90 ("If animals are regarded as machines, they are confined in pens removed from the source of their food, where their excrement becomes, instead of a fertilizer, first a 'waste' and then a pollutant.").
65. See Clark, supra note 21, at 342-43. 66. See IFOAM Letter, supra note 17, at 4 (listing among the aims of organic farming, "[t]o give all livestock conditions of life which allow them to perform the basic aspects of their innate behavior").
67. Cf. Carpenter, supra note 29, at 223 ("The integration of crops and livestock makes possible sustainable practices.... Erosion and the use of pesticides and inorganic fertilizers are reduced with these systems.").
68. See Schiraga, supra note 39, at B19 (arguing that organic livestock require organic feed and adequate space for movement).
69. Compare U.S. DEP'T OF AGRIC., supra note 47, at 9 (excluding only "synthetically compounded" materials), with Clark, supra note 21, at 336 (denying that natural pesticides may be used by "true" organic farmers).
the soil and to allow strong root systems to form. 7 " Many alternative farmers avoid these methods, because they believe them to be wastefulT and because they object to doing violence to the earth. 72 Empirical evidence might play some role in resolving these disputes, but it is also possible that they indicate a fundamental split over ethical principles that does not admit rational solution.
A more significant divide exists between mainstream organic and biodynamic farming. The biodynamic movement is one of the historical antecedents of the modem organic movement and shares its holistic philosophy. 73 In addition, however, it advocates the use of biodynamic preparations, specially composted recipes meant to "restore the soil's life force." 74 Particular emphasis is placed on the significance of spiritual forces for agricultural production. Unconventional techniques also address pest problems.
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Certified biodynamic products are highly regarded in the organic community because they comply with extremely strict standards, 77 and in fact command a premium over ordinary organic food. 78 Biodynamic farming is particularly concerned with promoting self-sufficiency and 76. For example, when snails attacked one practitioner's lettuce crop, "on a foggy morning during a full moon, she collected five gallons of the slimy creatures, threw them into a pot of water and stewed them for a month." Id. Apparently, this solution worked. See id.
77. See Mindy Pennypacker, Habitat-Saving Habit, SmRRA, Mar. 1997, at 18, 19 (listing Demeter as one of four "reputable certifiers"); Letter from Aleen Rothschild-Seidel, on behalf of Demeter Association, to Eileen S. Stommes, Deputy Administrator, Agricultural Marketing Service, U.S. Department of Agriculture 2 (Apr. 28, 1998) (on file with The Yale Law Journal) ("Demeter certified products have a reputation in the organic community nationally and internationally for being high-quality natural goods produced according to strict standards; the Demeter community is known for being philosophically committed to the natural biodynamic process.").
78. Corwin, supra note 74.
community-supported agriculture. 79 Most organic food, however, is not biodynamically grown: "Biodynamic farming makes ordinary organic farming look about as spiritual as strip-mining." " In sum, while there is no consensus about the precise meaning of the term, "organic" generally refers to a way of producing a food, rather than a claim about its physical attributes. Organic agriculture may be concerned with a wide range of impacts, from the depletion of the soil's nutrients to the treatment of the people and animals involved in production.
B. Kosher Food: Spirituality in Everyday Life
Kashrut" t presents an analogous situation to organic food: It is based on production and processing methods rather than product standards, and it is subject to differing interpretations. In this Section, I introduce some aspects of kashrut, and describe several well-known disputes within the Jewish community about particular products.
The market for kosher food is also hot. 2 Sales grew by twelve to fourteen percent every year from 1992 to 1997," and some estimate the industry to be as large as $47 billion a year." Seven million people regularly purchase kosher food in this country, and over 36,000 products are available." Interestingly, less than a third of these kosher consumers are Jewish.1 6 Most significantly, many mainstream foods-from Tropicana orange juice 8 7 to Oreo cookies---are now under kosher supervision. 80. Nazario, supra note 75; see also Demeter Letter, supra note 73, at 1 (claiming that "biodynamic agriculture is distinctly different from organic agriculture" and "cannot be considered as only a variation" of it). 
An Overview of Kashrut
Contrary to popular belief, kosher food has not been blessed by a rabbi. 8 9 Nor is kashrut designed to protect health." Rather, eating only kosher food is seen as a way of elevating oneself spiritually. 91 Although kashrut is often thought to be no more than a prohibition against pork, shellfish, and mixing meat and milk, it is a complex and detailed set of precepts.
The rules of kashrut, like most Jewish law, derive from both biblical sources 92 and traditional rabbinical writings. 93 They can be loosely categorized as product-based or process-based, although the two are often intertwined. The principal product-based laws are those forbidding certain foods or combinations of foods. Of animals, only certain mammals, 99 Also strictly prohibited is mixing meat and dairy products.'°°F inally, special rules are followed on the holiday of Passover, when leavened products may not be consumed. 01 Process-based laws generally concern either the method of preparation or the identity of those preparing the food. The former includes the rules regarding the preparation of meat. Meat and poultry must be slaughtered in a particular manner"~ and then checked for signs of disease on the internal organs. 0 3 In addition, the utensils and other equipment must be unused or ritually cleansed before being used for kosher cooking."° Laws governing associations with Gentiles tend to be more controversial and less universally observed." 5 Among these requirements are restrictions on which have scales as juveniles but shed them at maturity, to be kosher. In England, Orthodox Sephardic Jews accept sturgeon as kosher. See Berman, supra note 89, at 8-9.
97. The Bible also identifies certain species of locust that may be eaten. he flipped the liver, left it for several seconds, then pulled it off the flame.... The rabbi examined it to be sure it was browned and pronounced the foie gras just right. He speculated that this was one of the only times 'in the history of the world that foie gras was koshered."').
99. See Leviticus 7:22-25; Menachem Genack, Industrial Kashrut Supervision, 39 JUDAISM 402, 406 (1990) .
100. See Deuteronomy 14:21. This rule has been strengthened: Meat and dairy foods are not even eaten at the same meal, although the precise degree of temporal separation required varies by local custom. See LIPSCHTrz, supra note 95, at 42-43. For these reasons, certified kosher products are often labeled "meat," " dairy," or "parve" (meaning neither meat nor dairy).
101. See Exodus 13:3, 6. Certain grains become leavened (or risen) when they come into contact with water more than 18 minutes before baking. See SCHLOSSBERG Gentile-handled wine1 6 and Gentile-cooked food. 0 7 On the other hand, leavened food owned by a Jew during Passover is not considered kosher even after the holiday.'
Kashrut Disputes
In interpreting the traditional sources of Jewish law and custom, each community is guided by the legal decisions of its scholars, generally rabbis. 9 There is no supreme authority to resolve any disputes that arise; this "interpretive pluralism" allows multiple religious cultures to coexist. 107. Most authorities require only that some part of the cooking be done by a Jew. As a matter of practice, many kashrut supervisors consider it sufficient for them to light the pilot flame for gas stoves and ovens. See LipsctuTz, supra note 95, at 69-70. Some adhere to stricter requirements with breads and milk. See, e.g., 1 SHOLOM YEHuDA GROSS, KOSHER MILK IN ACCORDANCE WIH JEWISH LAW passim (198 1) (arguing that the milk of Gentiles is forbidden).
108. BABYLONIAN TALMUD, TRACTATE PESAHIM 29a. This leads to the common practice of "selling" one's not-kosher-for-Passover food to a Gentile prior to the holiday, to be repurchased afterwards. See EmLIrz supra note 97, at 91.
109. See Greenawalt, supra note 105, at 786-87. However, some rabbis, acknowledged for their great wisdom and learning, may be followed by many different communities. For example, Moshe Feinstein's rulings on issues of Jewish law are widely accepted throughout the Orthodox Ashkenazie world. See, e.g., I GROSS, supra note 107, at 63; Berman, supra note 89, at 8. Unlike spiritual leaders in some religions, rabbis do not serve a ritual purpose. Rather, as trained scholars of Jewish law, their role is to issue legal rulings on difficult issues.
110. See Schwarzschild, supra note 93, at 457; see also Greenawalt, supra note 105, at 786. However, the Orthodox approach to precedent is highly deferential to earlier decisions, whereas Conservative philosophy accepts that precedent may be reconsidered in the light of changed Conservative"' movements in this country. ' ' 4 Although particular cases of concrete disputes abound," 5 I will focus here on two examples: gelatin, and legumes during Passover.
New food-processing technologies often present particular difficulties for kashrut experts." 6 Gelatin is no exception. It is a thickening agent used to make Jello, marshmallows, gel capsules, and a wide variety of other products. Gelatin is an animal byproduct, generally derived from cows or pigs."' Because it is highly processed, it is unclear whether kashrut requires that it be obtained from kosher, properly slaughtered animals, and furthermore whether it remains a meat product (and therefore not usable with dairy). The vast majority of kashrut supervisors in this country do not permit any gelatin." 8 However, the Israeli rabbinate allows the use of beef gelatin," 9 and a few Orthodox rabbis in this country even permit the use of pork gelatin. Legumes present a difference that arises not from a dispute over the technical requirements of kashrut, but from historical practices that have become enshrined in the customary law of certain communities. Ashkenazic Jews avoid certain legumes'2 3 and rice during Passover 124 because they were traditionally stored together with (Biblically) prohibited grains. Sephardic Jews, on the other hand, have no such tradition and therefore consume these legumes.'25 As a practical matter, this difference leads to two separate meanings of "kosher for Passover."
To conclude, kosher food is another example of a largely process-based category. As with organic food, there is a lack of consensus about the precise meaning of "kosher." Similarly, a broad range of concerns about tradition, community, and morality can be subsumed under the kashrut banner.
C. Ecolabels More Generally
The problems in defining kosher and organic foods are analogous to those of setting standards for many ecolabels. Although some organic and kosher practices directly affect the physical attributes of finished products,' 26 the vast majority of their rules address ethical concerns about the way food is produced. Similarly, the basic tool of many ecolabeling programs is life-cycle analysis, 27 a cradle-to-grave assessment of all of the environmental impacts of a product." This analysis encompasses externalities not reflected by market prices. 29 Relevant considerations include the product's raw materials, production processes, use, and disposal. 30 Thus, life-cycle analysis, like kosher and organic standards, is concerned with production and processing methods.
The [Vol. 108: 2351 difficulties in gathering and quantifying data limit its utility as a definitive environmental measure."' Its inherent uncertainty allows for the possibility of interest group capture.
132 As a result, particular analyses are often disputed. For example, an analysis by the National Association of Diaper Services (cleaners of cloth diapers) concluded that cloth diapers have less impact on the environment than disposables, but one commissioned by Procter and Gamble (a manufacturer of disposable diapers) purported to show that disposables are no worse than cloth. 133 Consumer Reports, after identifying the divergent assumptions employed by each side, suggested that the choice be made on the basis of local environmental conditions. 34 The difficulties are not merely academic; policy decisions are often made on the basis of these life cycle analyses.1 35 Ecolabels come in a variety of forms. They can be mandatory or voluntary, single-attribute or multi-criteria, and binary or graded.136 Voluntary programs may be government sponsored or privately run.' 37 Both organic and kosher certification programs would be classified as voluntary, multi-criteria, binary labels, so I focus on that category in this Note.
I. GOVERNMENT REGULATION OF KOSHER AND ORGANIC STANDARDS
The market premium commanded by kosher food creates a strong temptation, in the absence of external checks, to pass off non-kosher food as kosher. 3 205, 211 (1996) . Staffin refers to "negative content" and "content neutral" labels, rather than binary or graded. I use the more general terms to facilitate comparison with kosher and organic foods, which are generally "positive contenf' labels.
137. ld. at 220. The leading private multi-criteria ecolabel in this country is the Green Seal, founded in 1989. See Cavanagh, supra note 4, at 201. For a critical review of the program, see Wynne, supra note 2, at 51.
138. New York became the first state to regulate kashrut in 1915, in response to the failure of the newly appointed communal chief rabbi to solve the problems created by the "charlatans, profiteers and outright crooks" who were running the kashrut industry. See Marc D. Stem, Kosher Food and the Law, 39 JUDAISM 389, 389 (1990). Interestingly, this law also failed to solve the problem, at least with respect to the slaughter of poultry, leading to the incorporation of the Kashruth Association to certify poultry privately. See id. at 392. categories are defined by production and processing methods, it is generally difficult or impossible for consumers to evaluate directly the truthfilness of a producer's claims." 4° This situation has led federal and state governments to enact laws designed to protect consumers. In Sections II.A and II.B, I describe the existing laws against kosher and organic fraud. I argue in Section II.C, however, that many of these laws may violate international trade law, which requires tolerance of heterogeneous production methods. I conclude that these laws do not suffice to protect consumers of kosher and organic foods.
A. Kosher Fraud Laws
At least twenty-two states have statutes prohibiting the fraudulent representation of non-kosher food as kosher.' 4 ' Most of these statutes define kosher as "prepared or processed in accordance with orthodox Hebrew religious requirements,"' 42 and mandate various disclosure requirements 43 and enforcement mechanisms. 49 Commentators differ over whether these laws actually violate the Constitution.' Most troubling is the fact that the laws privilege Orthodox standards. All agree, however, that the state could not legislatively or judicially resolve inter-factional disputes about kashrut."' Therefore, kosher fraud laws permit all good-faith claims of kashrut 5 2 and cannot fully protect consumers' standards.
B. Organic Food Laws
State efforts to regulate organic labeling and advertising pre-date the federal government's efforts in that sphere.' 5 3 California, for example, prohibits the use of synthetic materials"M and provides for certain inspection and registration requirements. 55 and there are few other requirements to ensure the sustainability and ecological balance of the practices (irradiation is, however, prohibited). Nonetheless, the requirements are stricter in some ways than those of other states, such as Texas, which allow the regulated use of some synthetic materials.
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As the market for organic products expanded on the national and international scales, concern emerged that the lack of uniform standards would impede interstate commerce and therefore slow the industry's growth.' Interestingly, it was largely mainstream agribusiness groups that provided the impetus for federal action; 59 however, organic organizations soon joined the process to avoid losing their say on the outcome. 6 In response, Congress passed the Organic Foods Production Act of 1990.161 The Act's stated purposes were "to assure consumers that organically produced products meet a consistent standard" and to facilitate interstate commerce in organic food, 62 160. See Bones, supra note 14, at 409 n.14; John Mejia, Industry Develops Organic Definition, SUPERMARKET NEWS, July 24, 1989, at 19 (reporting on the worries of some that the UFFVA's task force on organic food, which did not include anyone from the organic industry, would not represent the best interests of the organic community). Today, most in the organic community generally applaud the idea of a National Organic Program. See, e.g., Clark, supra note 21, at 325 (calling the Organic Foods Production Act an "elegant and novel piece of legislation"). But see Demeter Letter, supra note 73, § 1.1, at 1 ("Farmers did not ask for federal regulation. Business interests did.. .business interests which want to make a buck by riding on someone else's initiative."). The Organic Foods Production Act requires that all products sold or labeled as organic comply with standards promulgated by the Secretary of Agriculture, who establishes a list of approved and prohibited substances with advice from the National Organic Standards Board." 6 The Act also provides for inspection, residue testing, and documentation. 67 Although a state may establish its own programs with more restrictive requirements, any such requirements must "further the purposes" of and "not be inconsistent" with the Act. 168 No state label may claim to be superior to the federal standards, however. 169 The Department of Agriculture did not publish a proposed rule implementing the Act until December of 1997."7° Most of the rule's provisions were uncontroversial. However, the rule did not prohibit using treated municipal sewage sludge as a fertilizer,' irradiation as a method of preserving foods, ' or genetically engineered foods.' 73 In its "most astonishing move," the rule forbade the use of other terms-such as "antibiotic-free" or "not genetically engineered" -on labels. 74 Moreover, it prohibited private certifiers from requiring adherence to higher standards as a condition of certification. 7 5 Upon learning of these proposals, the organic community was outraged. 6 Organic farmers, who themselves would continue to abide by stricter standards, complained that the proposed definition would trivialize their products and destroy the market for organic food.'77 Consumers argued that they would no longer be able to trust the organic label 17--quite an irony for a program designed to increase consumer confidence. 176. See, e.g., IFOAM Letter, supra note 17, at 4-6 (arguing that genetic engineering, ionizing radiation, and municipal biosludge are all inconsistent with organic practice).
177. See, e.g., Hoffman, supra note 23, at A23. 178. See, e.g., Schiraga, supra note 39 (expressing concern that the federal standards were being set too low).
Congressional opposition to the rule was significant. 179 After receiving more than 275,000 written comments, 18 the Department of Agriculture withdrew the proposal for further consideration. 8 ' For the most part, it was not the fact of uniform federal standards itself that generated controversy, but merely the substance of those standards. Indeed, many simply urged the Department of Agriculture to follow the earlier recommendations of the National Organic Standards Board. 2 This sequence of events demonstrates, however, the difficulty-if not impossibility-of devising a universally acceptable definition of organic food. 86 Imports from party nations must be treated no less favorably than "like products" produced in any other nation' 87 or domestically. ' In a number of controversial cases, GATT dispute resolution panels have determined that products are considered "like" if they share physical characteristics; conversely, production and processing methods may not be used to differentiate products. 189 For example, the United States could not require all tuna sold in this country to be "dolphin safe," because the method of catching the fish does not affect the product itself. 90 The concern is that environmental regulations, although perhaps having legitimate bases, will be used as unilateral "protectionist" trade barriers. 9 ' This holding alone would suggest that any government labeling program that employed production and processing methods not affecting the product would violate the GATT. But surprisingly, several GATT panels have seemed to indicate that voluntary labeling schemes would be acceptable. 92 most of the programs designed in the importing countries with the participation of domestic competitors according to domestic perceptions of environmental issues."); id. at 504 ("As ecolabelling becomes a matter of international policy, decisive inputs from captured institutions could jeopardize its viability as effective public policy. Indeed, in such a case, many producers may regard ecolabelling as a restrictive business practice with some legitimacy .... "); Franzen, supra note 15, at 401 n.16 (" Since the board advising the Secretary consists of members from the domestic organic food industry, it is highly probable that the final rules will favor the domestic methods.").
C. International Trade Law
192. 
A. Private Kashrut Supervision
In the United States, the "laws" of kashrut are, for the most part, privately enforced. 98 Religious organizations, national and local, 199 contract with food producers to supervise production and then certify the finished products as kosher. 2 " The supervising organization often has a trademarked symbol that appears on the labels of approved products. 1 Consumers, in turn, choose to purchase foods certified by organizations that they trust.
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The largest of these organizations, the "OU," 2 03 certifies products in fiftyfour countries, 2 4 and accounts for approximately seventy percent of the certified products in the United States.' 5 Today, there are more than 200 registered kashrut symbols used in this country. 2 ' Each organization sets its own standards, based on the practices of the particular demographic group whose recognition it seeks, and contracts with producers to follow whatever procedures it deems necessary to enforce these standards. In fact, the standards need not necessarily be limited to the strict parameters of kashrut but can address any other issues of concern to the Jewish community.' The system is based on trust, and the often closeknit religious communities.. in this country can be quite unforgiving about actual or rumored lapses. ' Kashrut organizations expend a great deal of effort to build trust through providing information; this is supplemented by publicity from many other religious organizations that care about the observance of Jewish law. 2 "' Consumers also self-inform and rely on the reputations of particular kashrut organizations. The state can play a valuable role in other ways, through mandatory disclosure requirements, handling verification, and fraud prosecution. New Jersey, for example, requires disclosure of "the basis upon which [the] representation is made" that a product is kosher." 5 In a similar vein, New York requires all certifiers to register with the state. 21 6 The government might be in a better position to ensure proper handling of foods after production but before sale; for example, private groups might certify the slaughtering but rely on government regulations to ensure that the proper meat is distributed to customers. 2 7 Some commentators have suggested that certain types of fraud prosecutions-based on objectively verifiable claims rather than value-laden religious labels-might properly fall within the realm of government enforcement.21 In fact, many kashrut organizations refer matters of fraud to state authorities, and thus serve as informal kashrut investigators. 219 This private-public hybrid allows the market to determine kashrut standards. In fact, hundreds of certifiers compete, supervising different definitions of kosher for various segments of the community. Private companies also can respond to market preferences rapidly and efficiently; governments, by contrast, are often slowed by formal procedures and bureaucratic inertia.
B. Applying the Kosher Model to Organic Food
The kosher and organic communities share a key featureheterogeneity-and the kosher market has solved the difficulties that this poses by resorting to a private-public hybrid enforcement regime. I argue in this Section that the same policies ought to be pursued in the organic market.
Organic Certification Organizations
Over thirty-three private organic certification organizations exist in this country, covering a wide range of products."22 Like their kashrut counterparts, these organizations work on different geographic scales and cater to diverse sectors of the organic community. For example, the Demeter Association, which certifies biodynamic and organic farms, is highly respected in the general organic community. 22 ' In keeping with the organic emphasis on local production and consumption, many of these organizations confine their activities to limited regions. The Northeast Organic Farming Association, a federation of seven independent state chapters, exemplifies this behavior. 222 Nevertheless, general standards are often developed on a larger scale. Groups such as the internationally respected International Federation of Organic Agriculture Movements accredit certification organizations that meet their requirements. 2 " This process allows smaller organizations to draw on the credibility of a known authority while retaining the degree of autonomy necessary to function effectively. Accreditation also preserves some separation between the formulators and implementers of organic standards, which may provide a structural check against gross abuses. 224 The details of the relationship are contractual and therefore negotiable.
In this regime, the market sets organic standards. Consumers define the term "organic" by purchasing food that meets their ethical concerns.' For example, a consumer solely interested in the health benefits of organic food might not be interested in whether the food was also produced in accordance with the U.N. Human Rights Charter; other consumers, however, might see this as essential to their decision to purchase organic. 226 These differing preferences could be accommodated by two certification organizations, one focusing only on health issues and one addressing broader factors. '27 Ultimately, this system depends on consumers' trust of the certification process. Organic producers currently sell directly to local consumers largely on the basis of a trust relationship. 228 By adopting the standards of IFOAM or another authority, a certifier could begin to establish this relationship with the larger public. 229 Of course, it would be free to establish its own standards, in accordance with whatever values it thinks desirable. Internet sites, which allow an organization to publicize easily the details of its policies, provide another opportunity to build consumer loyalty21 0 In fact, the certification seal could include the address of the organization's Web site, which would allow concerned consumers to obtain more information without overwhelming other purchasers with details. A certifier would also benefit from a reputation for vigilant and uncompromising enforcementY 1 In addition, other members of the organic community can help to police the certifying organizations. Some of these organizations operate on a nonprofit basis. Volunteers are crucial to the success of many certifiers.uz These people have a stake in the integrity of the certification process. They can be expected to help disseminate information about practices to other organic producers and consumers, much in the same way that rabbis and other community leaders do in the kosher market.
Kosher and Organic Markets Compared
Is the organic community strong enough to be self-regulating, as the kosher market is? The kashrut regime, after all, builds on the close-knit community already created through a shared religion. A hint of analogous structure in the organic community, however, may be gleaned from the way a record number of people were mobilized to respond to the USDA's proposed rule. 3 In particular, more than half of the comments came as form letters distributed by various organizations.' These numbers show that organic consumers read organic magazines, 35 belong to organic food cooperatives, 6 shop at organic markets,' 7 and even share long distance and credit card companies." Most importantly, this diffuse network functioned as a source of information about the proposed rule. It is thus conceivable that organic consumers see themselves as sharing a common identity with others who make the same choices.
Moreover, it is not necessary that every organic consumer be fully informed and conscientious. A core, committed group may be able to protect standards for the whole industry, because it is these consumers who 231. Cf. Demeter Letter, supra note 73, § 1.2, at 2 ("Consumers are accustomed to looking for certain seals and logos and find their use valuable for making an informed choice of products.").
232. See id. § 1.1, at 1 (claiming that farmers have contributed "thousands of hours of volunteer labor" to develop organic standards and certification programs): Farm Verified Organic Letter, supra note 224, at 3 (noting the "enormous amount of volunteer work" that drives the certification industry).
233. are most likely to be reliable organic purchasers, and hence the most desirable constituency for producers and certifiers. In other words, organic producers will tend to target their products to the most loyal segment of the market. One example of such a core group might be biodynamic practitioners, who adhere to extremely rigorous organic standards. Compare this with kashrut: Orthodox Jews constitute a small minority of kosher consumers, but the vast majority of certification organizations adhere to Orthodox standards. 239 There are, to be sure, significant differences between the kosher and organic communities. One might argue that religious beliefs run deeper than environmental ethics and that rabbis therefore would be (or at least would seem) more trustworthy than organic certification organizations. It is important to note, however, that profits and business drive some (but not all) motivations in both industries. Indeed, kosher consumers' strong skepticism of many certification marks is evidence that mere religious ties are not enough to ensure integrity. The sense of community is crucial to the kosher and organic markets, and there are opportunities to build it in both.
The Role of Government
As with kashrut, there is ample room for government action in the organic regime. At a minimum, contract and trademark laws enable private certifiers to enforce their standards. But public law might also promote information, research, and education. 2 ' In particular, a mandatory disclosure requirement, in the same vein as New Jersey's kashrut law, 24 would facilitate a system of private certification. In fact, a uniform federal disclosure-law might beneficially preempt inconsistent state regulations, thereby promoting freer trade of organic food. 242 Fraud laws also play an important role in policing private certification. Producers who use objectively false labels can be prosecuted. Thus, for example, it would not be problematic for the government to enforce a "non-irradiated" label. 24 3 Specific, verifiable claims, then, would subject a certification to more exacting oversight. As mentioned above, the need to build trust is likely to drive certifiers to make their standards transparent and detailed; 2 in this way, fraud laws can foster trust. Organizations are in fact starting to make more specific claims: For example, "Salmon Safe" agriculture, "Turtle Safe Shrimp", and "Predator Friendly Wool" labels now replace or supplement the organic label on some products. 245 Finally, there would be less reason for concern about a mandated "baseline" standard, which established minimum requirements for an organic label. If all (or the vast majority) of organic producers and consumers agreed on some principles, such as prohibiting all use of synthetic pesticides, the government might appropriately consider these to be incorporated into the meaning of organic. Of course, this approach would still allow for a great deal of variance among certification standards, as an organization could choose to require more than the government minimum. In fact, this has been the approach of many states, including the successful California organic program. ' Organic consumers are, like kosher consumers, capable of exercising a healthy degree of skepticism about unsubstantiated claims. Eliminating their right to make ethical choices in the name of consumer protection is bad policy and ultimately detrimental to the burgeoning organic industry.
IV. CONCLUSION
The proposed federal rule failed to "tak[e] into account the fundamental principles and practices of organic agriculture and [to] consider[] the international context" 247 in which organic food production occurs. More seriously, however, it effectively would have destroyed the burgeoning certification regime by mandating uniformity. This provision, designed to facilitate interstate and international commerce by fully harmonizing all requirements, sacrificed the ethical pluralism that makes the kosher certification regime so effective. In doing so, it stifled 243. Cf. supra text accompanying note 218 (discussing a similar situation with religious claims). 247. IFOAM Letter, supra note 17, at 2. The letter also notes that the rule borrowed the riskassessment techniques used in mandatory programs and inappropriately applied them to the voluntary, organic program. See id. at 3 (" Mhe Proposed Rule would actually promote the deterioration of ecosystems by requiring proof [of environmental degradation] .... The organic system, in contrast, seeks to avert damages before they occur.") innovation, 248 created perverse incentives for the industry, 249 and ran afoul of international law.
It is easy for those concerned about confusion and uniformity to propose a regulatory solution, but such a policy can impair ethical decisionmaking. Privately driven certification, on the other hand, promotes the health of the kosher and organic markets: It continuously forces producers and consumers to reevaluate their commitments and pay close attention to the food that they eat-thereby serving the ultimate goals of both systems.
248. See id. at 7 (arguing that the right to set higher standards "permits timely responses to the development of new consumer demands" and "is the motor for continuous improvement and innovation of the organic guarantee system through fair competition in the marketplace").
249. Fixed standards mean that a competitive advantage is given to those producers who do only the bare minimum but still collect the full premium. Heterogeneous standards, by contrast, allow certifiers to publicize their differences and compete for the loyalities of both consumers and producers.
